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DETAILED ACTION 

Information Disclosure Statement 

1 . The Information Disclosure Statements (IDS) filed March 6, 2003, and July 
25, 2001, have been received and considered by the Examiner. 

Claim Rejections - 35 USC §112 

1. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claim 8 is rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

3. Claim 8 recites the limitation "said preselected value" in line 4. There is 
insufficient antecedent basis for this limitation in the claim. In order for the Examiner to 
advance prosecution of the application for patent, the Examiner has interpreted the 
claim as best understood. 
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Specification 

1 . The disclosure is objected to because of the following informalities: There is a 
minor error on page 6, line 22. The applicant describes a network 100 that is in Fig. 1 , 
not Fig. 3. Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

1. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 
that form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) The invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 1-5, 7, 12-17, 19, 24-26, are rejected under 35 U.S.C. 102(b) as being 
clearly anticipated by Waclawsky et al. (hereinafter Waclawsky), U.S. Patent 5,974,457 
(supplied by Applicant). 

3. In considering claims 1 and 13, Waclawsky teaches a method and monitoring 
device for monitoring the operation of an electronic network, the network comprising a 
first electronic device and a second electronic device, the method comprising: 
performing a first measurement of a parameter of the network on a first data path 
between the first electronic device and the second electronic device; performing a 
second measurement of the parameter of the network on the first jaata path between the 
first electronic device and the second electronic device; comparing the first 
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measurement to the second measurement; and providing an indication in response to 
the comparison of the first measurement to the second measurement. See col. 7, line 
16 through col. 8, line 6. 

4. In considering claims 2 and 14, Waclawsky teaches providing an indication if 
the comparison is greater than a preselected value. See col. 7, lines 60-67, col. 8, lines 
1-6. 

5. In considering claims 3 and 1 5, Waclawsky teaches performing a plurality of 
measurements, and wherein providing an indication comprises providing an indication if 
a preselected number of the measurements exceed a preselected value. See col. 7, 
line 16 through col. 8, line 6. 

6. In considering claims 4 and 16, Waclawsky teaches performing a plurality of 
measurements, and wherein providing an indication comprises providing an indication if 
a preselected number of the measurements exceed a preselected value during a 
preselected period. See col. 7, line 16 through col. 8, line 6. 

7. In considering claims 5 and 1 7, Waclawsky teaches the parameter being 
response time. See col. 8, lines 39-49. 
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8. In considering claims 7 and 19, Waclawsky teaches performing a plurality 
measurements of a parameter of the network on a first data path between the first 
electronic device and the second electronic device; and wherein the providing an 
indication comprises providing an indication if the value of at least one of the plurality of 
measurements exceeds the value of the average of previous measurements by a 
preselected amount. See col. 4, lines 55-67, col. 5, lines 1-4. 

9. In considering claims 12 and 24, Waclawsky teaches providing a plurality of 
measurements of a parameter of the network on a first data path between the first 
electronic device and the second electronic device, and wherein the providing an 
indication comprises providing an indication if the values of the plurality of 
measurements exceed a preselected value for a preselected period. See col. 7, line 16 
through col. 8, line 6. 

10. In considering claim 25, Waclawsky teaches a method for monitoring the 
operation of an electronic network, the network comprising a first electronic device and 
a second electronic device, the method comprising: measure a first response time of 
data transfers between the first electronic device and the second electronic device; 
measuring a second response time of data transfers between the first electronic device 
and the second electronic device; comparing the first response time to the second 
response time; and providing an indication if the second response time exceeds the first 
response time by a time greater than a preselected time. See col. 13, lines 32-57. 
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1 1 .In considering claim 26, Waclawsky teaches a monitoring device for 
monitoring an electronic network, the network comprising a first electronic device, 
second electronic device, and at least one data path extending there between, said 
monitoring device comprising: means for repeatedly measuring a parameter of the 
network between the first electronic device and the second electronic device and 
generating measurement data means receiving and comparing the measurement data 
to a preselected value; and means for providing a notification in response the 
comparison. See col. 7, line 16 through col. 8, line 6. 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 6, 8-11,1 8, 20-23, are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Waclawsky. 

3. In considering claims 6, 10, 18, and 22, although the method taught by 
Waclawsky shows substantial features of the claimed invention, it fails to expressly 
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disclose: Indicating at least one of a plurality of data paths changing more than a 
preselected value. 

Nevertheless, Waclawsky does teach: Effecting routing changes after being 
provided with an indication that current network operating characteristics are outside the 
bounds of normal behavior. See col. 7, lines 60-67, col. 8, lines 1-6. 

Hence, it would have been apparent to one of ordinary skill in the art that the 
teachings of Waclawsky provide a means for indicating at least one of a plurality of data 
paths changing more than a preselected value, and thus it would have been obvious for 
a person of ordinary skill in the art to modify teachings of Waclawsky to show this. 
Doing so would have demonstrated a specific example of how the teachings of 
Waclawsky could be used to monitor data paths, and determine when a data path is no 
longer operating normally, Waclawsky col. 7, lines 16-34. 

4. In considering claims 8 and 20, although the method taught by Waclawsky 
shows substantial features of the claimed invention, it fails to expressly disclose: Not 
using exceeded average values of measurements, or preselected values, to calculate 
subsequent average values. 

Nevertheless, Waclawsky does teach: A benchmark that can accumulate a more 
accurate average than a predefined average. See col. 4, lines 55-67, col. 5, lines 1-4. 

Hence, it would have been apparent to one of ordinary skill in the art that the 
teachings of Waclawsky provide a means for not using exceeded average values of 
measurements, or preselected values, to calculate subsequent average values, and 
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thus it would have been obvious for a person of ordinary skill in the art to modify 
teachings of Waclawsky to show this. Doing so would have demonstrated a specific 
example of how the teachings of Waclawsky could be used to progressively accumulate 
a more accurate representation of expected behavior for a network. 

5. In considering claims 9 and 21 , although the method taught by Waclawsky 
shows substantial features of the claimed invention, it fails to expressly disclose: 
Providing an indication if a measurement exceeds the mean plus three times the square 
of the mean of a previous measurement. 

Nevertheless, Waclawsky does teach: Providing an indication if a measurement 
exceeds the bounds of normal behavior, col. 7, lines 60-67, col. 8, lines 1-6. 

Hence, it would have been apparent to one of ordinary skill in the art that the 
teachings of Waclawsky provide a means for indicating if a measurement exceeds the 
mean plus three times the square of the mean of a previous measurement, and thus it 
would have been obvious for a person of ordinary skill in the art to modify teachings of 
Waclawsky to show this. Doing so would have demonstrated a specific example of how 
the teachings of Waclawsky could effectively be used to monitor the operation of an 
electronic network, Waclawsky col. 7, lines 16-34. 

6. In considering claims 1 1 and 23, Waclawsky teaches providing an indication 
comprising providing an indication if a preselected number of the measurements exceed 



Application/Control Number: 09/915,070 
Art Unit: 2151 



Page 9 



a preselected value a preselected number of times within a preselected period. See 
col. 7, line 16 through col. 8, line 6. 



Double Patenting 

1 . The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thorington, 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1.130(b). 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 



2. Claims 1-26, are provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-1 9 t of 
copending Application No.'s 09/999582, and 10/032969. Although the conflicting claims 
are not identical, they are not patentably distinct from each other because both sets of 
claims contain similar subject matter such as: Monitoring the operation of a network, 
and analyzing first and second results from the network to determine if the network is 
operating within a preselected value. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 
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Conclusion 

1 . The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Santos et al., U.S. Patent 6,684,247 discloses a monitoring device and method 
for monitoring the state of a network. 

Curley et al., U.S. Patent Pub. No. 2002/0120727 discloses a remote network 
monitor for monitoring transaction-based protocols. 

Ordanic et al., U.S. Patent 5,751 ,964 discloses a method and system for 
monitoring a network and updating thresholds based on collected data samples from 
the network. 

2. Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Hassan Phillips whose telephone number is (571) 
272-3940. The examiner can normally be reached on M-F 8:00am-5:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Zarni Maung can be reached on (703) 308-6687. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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